EPA's AAI:

A New Phase in ESASs?
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. The AAl rule applies to all commer-

cial property types, not just brown-
fields, and can even apply to resi-
dential properties in certain cases.

. Environmental professionals must

meet specific education, experi-
ence and certification requirements
under the AAI rule.

. The standard review of federal and

state government records under
ASTM E 1527-00 is expanded under
AAl to encompass records from local
government agencies as well as
records maintained by Indian tribes.

. Searches for engineering and insti-

tutional controls within one-half mile
of the subject property must be
conducted by environmental pro-
fessionals under the draft AAI rule.

. The draft AAl rule’s provisions for

historical research are very gener-
al, leaving decisions about the
research time frame, data sources,
and search intervals up to the envi-
ronmental professional’s judgment.

. Environmental professionals will

have extensive requirements for
documenting data gaps under the
draft AAl rule.

. Interviews with owners or occu-

pants of neighboring properties will
be mandatory for ESAs at brown-
field sites.

. If the environmental professional

cannot conduct a site visit, the draft
AAl rule contains a specific set of
requirements that must be met.

. Environmental inquiries under the

AAl rule are good for one year.
Phase | ESAs older than one year
will need to be redone.

. EPAis expected to issue the draft
AAl rule in mid-May. After the draft
is issued, it will be open for public
comment for 60 days.

Environmental due diligence is on the
brink of change. Some subtle. Others
more substantive. The changes stem
from EPA's mandate pursuant to the
January 2002 Small Business Liability
Relief and Revitalization Act (the
Federal Brownfields Law) to write the
nation's first federal standards for
conducting "all appropriate inquiries,”
the process by which a property's
potential for environmental contami-
nation is investigated prior to pur-
chase. Congress laid out a 10-step
framework for what constitutes AAI
(see Table 1 on p. 2), and gave EPA
two years to write the regulation (by
January 11, 2004).

In April 2003, EPA tasked
a broad-based 25-mem-
ber stakeholder committee
to write the rule using a
regulatory-negotiation
(reg-neg) process under
the Federal Advisory
Committee Act (FACA).
On November 14, 2003,
after more than 100 hours
of discussion and debate, the reg-neg
committee reached consensus on a
draft rule for the first federal standards
and processes for conducting AAl. The
final consensus draft rule—to be even-
tually codified in federal regulation, "Part
312 - Standards for Conducting All
Appropriate Inquiries"—follows the
ASTM E 1527-00 standard in many
areas, but it does add certain new levels
of investigation (see Table 2 on p. 3).
This article covers 10 key facts about the
draft AAI rule (see sidebar), including its
applicability, requirements for Phase |
professionals, and its most notable dif-
ferences with current industry practice.

1. AAI's Broad Applicability

The federal standards will outline the
steps property owners must take to pro-
tect themselves from CERCLA cleanup

Special
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liability down the road. Since 1986,
CERCLA has provided property owners
with the "innocent landowner" defense,
which can protect an owner from
cleanup liability for pre-existing contam-
ination if the owner conducted AAI "into
the previous ownership and uses of the
property" prior to purchase, and if the
results did not reveal the presence of
contamination. The conduct of a Phase
| environmental site assessment (ESA)
is now institutionalized in commercial
real estate transactions using ASTM
Standard Practice E 1527 for Phase |
Environmental Site Assessments (the
most recent revision is ASTM E 1527-
00). The standard was developed to
permit a property owner to
qualify for the "innocent
landowner" defense to
CERCLA liability.

Along came the Federal
Brownfields Law, which not
only amended the "inno-
cent landowner" defense
but, in an attempt by
Congress to mitigate
obstacles to brownfields redevelop-
ment, added two new landowner lia-
bility protections as follows:

-bona fide prospective purchaser
defense: creates, for the first time, lia-
bility protection for a property owner
who knowingly purchases a contami-
nated property, provided the owner
can demonstrate that contamination
on-site occurred prior to purchase.

- contiguous property owner defense:
provides liability protection for the
owner from contamination caused by
the migration of hazardous sub-
stances from an adjacent property,
provided the owner demonstrates
that he/she did not know of contami-
nation on his/her property at the time
of purchase.

The first key point applicable to the
AAl rule is that, although its mandate
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stems from the Federal Brownfields
Law, the process will apply to all types
of properties, not just brownfield sites.
To qualify for any of these three CER-
CLA liability protections, regardless of
whether the transaction involves a
brownfield, a property owner must
meet certain conditions outlined in the
Federal Brownfields Law, not the least
of which is conducting AAI in accor-
dance with the upcoming federal rule
before purchase.

The draft AAI rule applies to a wider
universe of properties than the ASTM
E 1527-00 standard. The ASTM E
1527-00 standard is limited solely to
commercial properties and the inno-
cent landowner defense (although the
ASTM standard is currently in the
process of being revised and expand-
ed). In contrast, the draft AAI rule
extends beyond commercial proper-
ties to include residential properties in
certain cases. Under the Federal

Percentage of consultants who are familiar with AAI

Not familiar
57%

Familiar
43%

Source: EDR’s TrendTrack Survey at www.edrnet.com

Brownfields Law, owners of any resi-
dential property used for commercial
purposes (irrespective of the number
of units), as well as residential proper-
ties under government ownership, will
now be required to conduct a Phase |
under the AAI rule in order to be pro-
tected from CERCLA liability.
Moreover, AAl will be mandatory for all
grantees  whose  environmental
inquiries are funded under EPA's
brownfields program.

The applicability of the draft

Table 1. Congress' Statutory Language for Mandatory || AAl
Components of "All Appropriate Inquiry"

rule goes beyond
ASTM E 1527-00 when the
contaminants of concern

1.

~

9.

The results of an inquiry by an environmental professional.
Interviews with past and present owners, operators, and occupants
of the facility for the purpose of gathering information regarding the
potential for contamination at the facility.

Reviews of historical sources, such as chain of title documents,
aerial photographs, building department records and land use
records, to determine previous uses and occupancies of the real
property since the property was first developed.

Searches for recorded environmental clean-up liens against the
facility that are filed under federal, state or local law.

Reviews of federal, state and local government records, waste dis-
posal records, underground storage tank records, and hazardous
waste handling, generation, treatment, disposal and spill records
concerning contamination at or near the facility.

Visual inspections of the facility and of adjoining properties.
Specialized knowledge or experience on the part of the defendant.
The relationship of the purchase price to the value of the property,
if the property was not contaminated.

Commonly known or reasonably ascertainable information about
the property.

10. The degree of obviousness of the presence or likely presence of

contamination at the property, and the ability to detect the contami-
nation by appropriate investigation.

Source: Federal Small Business Liability Relief and Brownfields
Revitalization Act, Section 223 - Innocent Landowners, signed into
law January 11, 2002.

under the two sets of
requirements are com-
pared; however, the differ-
ences are quite subtle. The
environmental professional
under the ASTM standard
is seeking to identify "rec-
ognized environmental con-
ditions," meaning the "pres-
ence or likely presence of
any hazardous substances
or petroleum products on a
property under conditions
that indicate an existing
release, a past release, or a
material threat of a release
of any hazardous sub-
stances or petroleum prod-
ucts..."Under 8§312.1(c)(1)
of the draft AAI rule, if the
environmental inquiry is
being conducted to qualify
a property owner for one of

the three liability defenses, the purpose
is similar to that of ASTM 1527: "to iden-
tify conditions indicative of releases or
threatened releases...of hazardous
substances, as defined in CERCLA
§101(14)." If the inquiry is being funded
by an EPA grant, however, the environ-
mental professional must look for a
broader range of contaminants which
includes releases of "petroleum or
petroleum products” and "controlled
substances" (a term that essentially
includes the presence of drugs at the
property within the scope of the assess-
ment to reflect the reality that EPA
makes grants to clean up sites formerly
used as drug laboratories or metham-
phetamine factories.)

2. Who Can Conduct Environmental
Inquiries?

Section 312.10 of the draft AAI rule
includes a hotly debated and contro-
versial definition of "environmental
professional" (EP) that seeks to dis-
courage those who lack sufficient edu-
cation, federal or state licensing or rel-
evant experience from conducting
environmental inquiries. In writing the
regulation, the reg-neg committee's
debate essentially centered around
two competing interests: ensuring
quality by attempting to limit the con-
duct of environmental inquiries to
those with specific qualifications ver-
sus allowing the market to function
without disruption. The final consen-
sus definition favors those with a back-
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Table 2. Comparison Between
ASTM E 1527-00 Standard and Draft AAl Rule

ASTM E 1527-00 Standard

Draft AAI Rule

Innocent landowner defense

Which CERCLA Defense(s)?

Innocent landowner defense
Bona fide prospective purchaser defense
Contiguous property owner defense

Limited to commercial real estate, excluding
those for residential use with no more than four

Applicability to what types of
properties?

Commercial real estate
Residential properties used for commercial

units. purposes (any number of units)

Residential properties under government

ownership

Identify recognized environmental conditions Objective of the assessment or Identify conditions indicative of releases or
(RECs) inquiry? threatened rell

CERCLA hazardous substances and petroleum What are the contaminants of - 3 CERCLA defenses: CERCLA hazardous

products concern? substances only

- EPA grantees: CERCLA hazardous
substances, petroleum/petroleum products,
and controlled substances.

Broad definition

Who is qualified to perform
assessments/inquiries?

Specific requirements for:
Education

Relevant experience
License/registration/certification

User Responsibility for searching
records of engineering and
institutional controls?

Environmental professional
(if sources are “reasonably ascertainable”)

Federal and state records

What sources of government
records must be searched? records

Federal, tribal, state and local government

Prescriptive

How extensive are historical
research requirements?

Left to discretion of environmental
professional

1940 or first developed use, whichever is earlier

What is the time frame for
historical research?

First developed use

Limited documentation requirements

What if there are data gaps?

More extensive documentation
requirements

Left up to environmental professional’s
discretion

Is it necessary to interview
neighboring property owners?

Mandatory at abandoned properties

Must be documented as limitation in
environmental professional’s report

What if site visit cannot be
performed?

EP must meet specific set of requirements

Permits updates of old reports

How long is a Phase | report
considered valid?

Reports older than one year are invalid

ground in science or engineering, but
also includes provisions for profes-
sionals with non-scientific back-
grounds. The end result of the negoti-
ations is shown in Table 3 (on p. 4),
criteria based on a combination of
"relevant experience" and licensing,
certification or education.

In terms of how "relevant experience"
would be defined, some members
argued that a strict focus on Phase |
experience would be insufficient. The
AAl rule will require environmental
professionals to render opinions
about the release or threatened
release of hazardous materials on a
property (or the potential for migration
from adjoining properties)—expertise
that can only be obtained from the
type of subsurface sampling and
analysis typically done in a Phase Il

In the draft rule (see footnote 2 in
Table 3), "relevant experience" is
based on past "participation in the per-
formance of ESAs that may include
environmental analyses, investiga-
tions and remediation which involves
the understanding of surface and sub-
surface environmental conditions and
the processes used to evaluate these
conditions..."

The final hurdle in this area was
whether to add a grandfather clause
that would allow current Phase | pro-
fessionals without a P.E. or P.G.
license, a degree in a science/engi-
neering/environmental field or a state
certification to continue practicing,
provided they meet some other criteri-
on. One option was to grandfather
those who conducted some minimum
number of Phase Is at the time of the

rule's promulgation. The compromise
reached is shown in the fourth criteria
(see d. in Table 3). Essentially, an indi-
vidual with a baccalaureate degree in
a field other than a science, engineer-
ing or environmental discipline needs
to have at least 10 years of relevant
experience. An environmental profes-
sional also must "remain current in his
or her field through participation in
continuing education or other activi-
ties and should be able to demon-
strate such efforts."

What is important to remember is that
the reg-neg committee agreed to
allow individuals who do not meet the
criteria in Table 3 to perform AAl
tasks, provided the work is conducted
"under the supervision or responsible
charge" of someone who does. In
effect, an EP would need to oversee
the work, but not necessarily be the
one conducting historical research,
site visits, interviews or other compo-
nents of the inquiry. Clearly, experi-
ence in the field in terms of making
accurate observations and asking the
right questions will still be critical,
regardless of who reviews the final
report, but it will not be necessary for
all individuals working on a Phase | to
qualify as EPs. However, if a less
experienced individual overlooks
something critical during the site visit,
unfortunately there is little that the
more experienced EP can do when
reviewing the report.

In finalizing any rule, EPA must con-
sider its potential for adverse market
impact and as such, the agency is
interested in feedback on the EP defi-
nition during the public comment peri-
od following the rule's proposal. "The
agency itself does not want to be in a
situation where we end up leaving
people who are doing quality ESASs,
and have been doing so for years, out
of the definition,” said Patricia
Overmeyer, designated federal official
for the AAI rule. Anyone interested in
commenting on the draft EP definition
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Table 3. Definition of "Environmental Professional”:
ASTM E 1527-00 Standard vs. Draft AAl Rule

ASTM E 1527-00 Standard
Section 3.3.12 Definitions

Draft AAl Rule
§312.10 — Definitions

A person possessing sufficient training and

All appropriate inquiry must be undertaken by “an environmental professional, or

conducted under the supervision or responsible charge of an environmental
professional” defined as:

experience necessary to conduct a site
reconnaissance, interviews, and other activities in
accordance with this practice, and from the
information generated by such activities, having the
ability to develop opinions and conclusions
regarding recognized environmental conditions in
connection with the property in question. An
individual's status as an environmental professional
may be limited to the type of assessment to be
performed or to specific segments of the
assessment for which the professional is
responsible.!

(a) a person who possesses sufficient specific education, training, and experience
necessary to exercise professional judgment to develop opinions and conclusions
regarding the presence of releases or threatened releases to the surface or
subsurface of a property sufficient to meet the objectives and performance factors
in §§312.20(d) and (e).

(b) In addition, such a person must:

Professional/Educational Qualifications Years of Full-Time

Relevant

Experience?
(1) hold a current professional engineer's or and
professional geologist's license or registration Three (3) years
from a state, tribe, or U.S. territory;
OR
(2) be licensed or certified by the federal and
government, a state, tribe or U.S. territory to Three (3) years

perform environmental inquiries;

OR
(3) have a baccalaureate or higher degree from and
an accredited institution of higher education in a
relevant discipline of engineering, environmental
science, or earth science;

OR

(4) as of the date of the promulgation of this rule, | and
have a baccalaureate or higher degree from an
accredited institution of higher education;

Five (5) years

Ten (10) years

(c) an environmental professional should remain current in his or her field through
participation in continuing education or other activities and should be able to
demonstrate such efforts.

(d) the definition of “environmental professional” provided above does not
preempt state professional licensing or registration requirements such as those
for a professional geologist, engineer, or site remediation professional. Before
commencing work, a person should determine the applicability of state
professional licensing or registration laws to the activities to be undertaken as part
of the inquiry identified in §312.21(b).

(e) a person who does not qualify as an environmental professional under the
foregoing definition may assist in the conduct of all appropriate inquiries in
accordance with this part if such person is under the supervision or responsible
charge of a person meeting the definition of an environmental professional pro-
vided above.

The ASTM E 1527-00 standard also includes Appendix X3 - Guidance to Assist Users in the Preparation for, and Selection of, an Environmental Professional to Conduct a
Phase | Environmental Site Assessment.

%Relevant experience, as used in the definition of environmental professional above, means "participation in the performance of environmental site assessments that may
include environmental analyses, investigations, and remediation which involve the understanding of surface and subsurface environmental conditions and the processes used
to evaluate these conditions and for which professional judgment was used to develop opinions regarding conditions indicative of releases or threatened releases (per
§312.1(c)) to the subject property."

(O o
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Table 4a. Summary of Minimum Search Distances for Federal Records: ASTM E 1527-00 Standard vs. Draft AAlI Rule

Nearby
Target | Adjoining (1/8
Database Property mile) U4mile 12mile  1mile [References and Notes
FEDERAL RECORDS
NPL Site List
ASTM X X X Section 7.2.1.1 Standard Environmental Record Source
AAI X X X X X Section 312.26(b)(2) and (c)(1)(i) (also includes tribal- or state-equivalent NPL sites)
CERCLIS List
ASTM X X X X Section 7.2.1.1 Standard Environmental Record Source
AAI X X X X Section 312.26(b)(3)
CERCLIS NFRAP Site List
ASTM X X Section 7.2.1.1 Standard Environmental Record Source
AAl X X X X Section 312.26(c)(2)(iv)
RCRA CORRACTS Facilities List
ASTM X X X X X Section 7.2.1.1 Standard Environmental Record Source
AAl X X X X X Section 312.26(c)(1)(ii) RCRA facilities subject to corrective action
RCRA non-CORRACTS TSD Facilities List
ASTM X X X X Section 7.2.1.1 Standard Environmental Record Source
AAl X X Section 312.26(b)(2)
RCRA Generators List (Small and Large Quantity)
ASTM X X Section 7.2.1.1 Standard Environmental Record Source
AAI X X Section 312.26(b)(2) and (c)(3)(i)
Delisted NPL
Not expressly required; such sites would be considered "historical RECs" on a target property and
included in the report as such. Such sites may also be identified through other sources, such as state
ASTM X hazardous waste site lists or in state-equivalent NPL databases.
AAl X X X X Section 312.26(c)(2)(i)
Emergency Response Notification System (ERNS) Records
ASTM X Section 7.2.1.1 Standard Environmental Record Source
AAI X Section 312.26(b)(5)

should bear in mind that while EPA
will recognize government license
and certification programs, it will not
recognize private ones, mainly
because the agency does not want to
put itself in the position of reviewing
and approving private certification
programs. This means that if the draft
rule is finalized with the definitions
shown in Table 3, possession of certi-
fications commonly held by Phase |
professionals such as Certified
Hazardous  Materials  Manager
(CHMM), Qualified Environmental
Professional (QEP), or Certified
Industrial Hygienist (CIH), among oth-
ers, will not automatically qualify indi-
viduals to conduct AAls.

Review of Government Records

In writing the rule's requirements for
"reviews of federal, state, and local
government records,” much of the

debate boiled down to one fundamen-
tal question: Would the committee
adopt the "status quo" represented by
the minimum search distances in
ASTM E 1527-00 or go beyond cur-
rent practices in the name of protect-
ing public health and the environ-
ment? The debates of the reg-neg
committee were reminiscent of those
that took place when ASTM devel-
oped the first Phase | ESA standard
back in the early 1990s. The commit-
tee's compromise defines three cate-
gories of facilities. The underlying
logic behind grouping records/data-
bases in one of three categories was
to assign a particular minimum search
distance to all types of records that fall
within each category (e.g., 1 mile for
category 1, 1/2 mile for category 2 and
adjoining for category 3). This quickly
became  unworkable, however,
because the committee could not
reach agreement. For instance,

records of NPL sites and leaking
underground storage tank (LUST)
sites would both be classified as facil-
ities with reported releases under cat-
egory 1. Under ASTM, NPL sites are
searched to one mile, but LUST sites
are searched only to one-half mile. In
terms of listing particular types of
databases, the committee decided to
include several examples under each
of the three categories, specify search
distances, and then leave it up to the
Phase | consultant to modify the dis-
tances as necessary and supplement
the standard sources with other state
and local sources. It was interesting
to note that after close scrutiny of
ASTM E 1527-00's minimum search
distances, the committee, in the end,
agreed to search distances that are
more or less consistent with the com-
mercial real estate industry's current
practice, with two key differences (see
tables 4a and 4b).

@;— 5
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Table 4b. Summary of Minimum Search Distances for State, Local and Tribal
Records: ASTM E 1527-00 Standard vs. Draft AAl Rule

Database

Target
Property|

Nearhy

Adjoining

{1/8 mile} 1/4 mile 1.2 mile 1 mile

References and Notes

STATE RECORDS

State-equivalent NPL

ASTM X X ® X % |Section 7.2.1.1 Standard Ervironmental Record Source
Aar ¥ % ks % ¥ |Section 3{2.26(8)(2) and (1)}
State Hazardous Waste SitesrState-equivalent CERCLIS
ASTM * * kS x Section 7.2.{.1 Standard Environmenial Record Source
AAl w ¥ % % Section 312 26(b)(2) and (c)F1()
State Voluntary Contral Programs (¥CPs)
Considered "state lists of hazardous waste sites" under
ASTM X X ® X Section 7.2.1.1 Standard Environmental Record Sowrce
AAl X X X X Section 31 2.26(c) (1))
Landfill andior Solid Waste Disposal Site Lists
ASTM X X ® X Section 7.2.1.1 Standard Epvironmental Record Source
AAf ¥ ¥ ks % Section 312.26(0)(2) and (cx(Idiiy
Leaking UST Lists
ASTM Ed Ed X x Section 7.2.1.1 Standard Epvironmental Record Source
Adr ¥ ¥ ks % Section 31 2.26{c)( 1))
Registered UST Lists
ASTI i i Section 7.2..1 Standard Environmental Record Sowrce
Section 3 2.26000(2) and ()] refer to records of
registered storage tanks with no distinction between above-
AAr X X and underground storage tanks
Spill Records
AT Not exprassly required
Al x Section 312 26(0)(2)
Engineering Control Registties
Section 5.2: User's responsibilily to check reasonabiy
ascertalnabie recorded land title records for environmental
liens or activily and wse lmitations, Including engineenng
AT controfs.
Section 312 26(b)(E) and (c)F2() Registries or publicly
AAT X X X X avaliable lists of engineering controls
Institutional Controls Registries
Section 3.2: User's responslibiiy to check reasonabiy
ascertalnabie recorded land title records for environmental
liens or activily anct use Bmitations, Including engineenng
AsTM controls.
Section 312 26(0)(7) and (c)(2){1i) Registries or publicly
avaliable lists of instiulional cantrols, including
environmental land wse restrictions, applicable to the
AAl X X X X subject propery.
State Brownfields Lists
Uncier Section 7.2.2 - Acditional Enviranmental Record
Sources. To be checked at EFP's discretion If "reasonaibiy
ascertalnabie,” sufliciently usetul, accurate and complats,”
and "generally obtained pursuant to good commercial or
ASTM custornaty praclice.”
AAf ¥ ¥ ks % Section 212.26(c) (1))
Public Health Records
Section 7.2.2 fists "Deparment of HealthvEmvironmental
Division” as an additional epvironmental record source to
ASTM be included at EP's discretion
AAS ¥ Section 2{2.26(0)(4)
LOCAL RECORDS
Uncier Section 7.2.2 - Ackiitional Enviranmental Record
Sources. To be checked at EP's discretion If "reasonably
ascertalnabie,” sufficiently useiul, accurate and complets,”
and "generally obtained pursuant to good cormmercial of
ASTM  nia custornaty praclice.”
Section 3 2.28(3): "Federal, tibal, state and focal
government records and databases of government records
of the subfect property and acjoining properties must be
reviewsd." (al50 required under Section 312.26(8) and (c)
AAr X * * = *  |subject to being “reasonably ascertainable.”

Examples of the types of environmental records that may be availabl
waste disposal sites, lists of hazardous wastefcontaminated sites, |

records of contaminated puhblic wells

e from local sources include: LLIST si
ocal land recaords (for activity and use

ite lists, brownfield site inventaries, lists of landfill/solid
limitations), records of emergency release reports, and

TRIBAL RECORDS

ASTM

AAF

®

*

*

+

*

Tribal records not expressly required.

Section 312.26(a); "Fecdieral tribai, State and focal
government records and databases of government records
of the subfect property and acjoining properties must be
reviewsd." (als0 required under Section 312.26(0) and (c))
subject to being "reasonably ascertainable.”

Exarnples ofthe types of environmental records mairdained by fribes include: brownfield site lists, enforcement actions on contaminated properties under tribal
ownership, records of USTs on tribal lands and landfill records. State databases may also contain environrmental information oh propeties under tribal ownership

*=Applicable gearch distance for local or fribal sources depends on the type of record

1. Engineering and Institutional
Controls

The first difference relates to the AAI
rule's emphasis on engineering and
institutional controls. Both types of
controls are "activity and use limita-
tions," a term used to describe any
legal or physical limitations on the use
of a property, such as deed restric-
tions and restrictive zoning. The inclu-
sion of institutional and engineering
controls in the draft AAI rule is rooted
in the Federal Brownfields Law, which
requires property owners to comply
with any land use restrictions estab-
lished or relied on in connection with
the response action at the facility; and
not impede the effectiveness or
integrity of any institutional control
imposed on a property.

This is a significant departure from
current industry practice using ASTM
E 1527-00. Under Section 5.2 of the
Phase | standard, the "user" bears
responsibility for identifying such
records and reporting them to the
environmental professional. Such
records are often contained in land
title records or deeds, and to a lesser
extent, in state government records.
However, records of engineering and
institutional controls are not available
in every state, and there is no consis-
tency in the types of records kept from
state to state. Registries of engineer-
ing controls and institutional controls
are not necessarily separate lists in a
given state, either. Nonetheless, a
growing number of states have efforts
underway to track institutional con-
trols, thus it was important to the com-
mittee that the new rule account for
the future availability of such databas-
es and direct the EP to search them.
As a result, the committee agreed,
after some debate, to require a search
of engineering controls and institution-
al controls to a radius of one-half mile.
Records of engineering controls and
institutional controls will need to be
searched only if they are contained in
publicly available lists/registries.

£nr |
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Table 5. Reviews of Historical Sources of Information:
ASTM E 1527-00 Standard vs. Draft AAl Rule

ASTM E 1527-00 Standard
Section 7.3
Historical Use Information

Draft AAI Rule
Section 312.24
Reviews of Historical Sources of Information

How far back must
research go?

Uses shall be identified back to “...first developed
use or back to 1940, whichever is earlier.”

Review must go back as far as “it can be shown
that the property contained structures or from the
time the property was first used for residential,
agricultural, commercial, industrial, or
governmental purposes.”

Which historical
sources must be used?

sources” to be reviewed:
o Aerial Photographs
 Fire Insurance Maps
* Property Tax Files
o Recorded Land Title Records
L]
o Local Street Directories
 Building Department Records
e Zoning/Land Use Records

Specifically identifies eight “standard historical

USGS 7.5 Minute Topographic Maps

EP's professional judgment determines which
specific historical sources are reviewed.

Does a research
interval apply?

Review of standard historical sources at less than N/A
approximately five-year intervals is not required.

of the property's use.
What if there are still
data gaps?

EP to explain the reason for any gaps in the history | EP must:

(1) identify data gaps;

(2) document all sources of information
consulted to address such data gaps; and

(3) comment upon the significance of such data
gapst.

1The draft consensus rule’s language regarding data gaps is included under Section 312.21, Results of
Inquiry by an Environmental Professional, and applies to all information developed during the environmental
inquiry, not solely to reviews of historical sources of information.

2. Tribal and Local Government
Records

A second significant expansion in the
draft AAI rule's requirements is the
mandatory review of "reasonably
ascertainable" records maintained by
Indian tribes and local government
agencies. Section 312.26(a) of the
draft AAI rule is not ambiguous in
assigning the same weight to tribal
and local records as federal and state
records: "Federal, tribal, state, and
local government records or databas-
es of government records of the sub-
ject property and adjoining properties
must be reviewed for the purposes of
achieving the objectives and perform-
ance factors..." This language is
much stronger than that of ASTM E
1527-00, which lists mandatory feder-
al and state sources in Section 7.2.1,
but leaves the review of other state
and local sources up to the environ-
mental professional's judgment.

Although the AAI rule does not refer-
ence specific tribal and local databas-
es, this does not diminish the require-
ment that such sources "must be
reviewed." Rather, it reflects the com-
mittee's concerns that the rule could
become obsolete over time if new
databases surface that are not men-
tioned in the rule. The committee
opted to list only general types of trib-
al and local records in the rule (e.g.,
records of NPL sites, RCRA facilities
subject to corrective action, records of
leaking underground storage tanks,
etc.), and direct environmental profes-
sionals to search whatever records
are reasonably available at the time of
the inquiry. Certain regions, such as
the western U.S., are more likely than
others to have tribal or local records,
but, to the extent that such data are
available, environmental profession-

als will now be required to tap into the
data during an inquiry.

Historical Research Requirements

In writing the rule's requirements for
conducting historical research into a
subject property's past uses, the reg-
neg committee was bound by the lan-
guage that Congress included in the
Federal Brownfields Law (see 3. in
Table 1). The broad language from
Congress left the reg-neg committee
to grapple with how prescriptive the
rule should be in terms of researching
a property's history. The negotiations
generally centered on several key
issues: What historical sources should
be used? How far back must the envi-
ronmental professional go to recon-
struct the property's past use(s)?
What amount of historical research
would be sufficient? Although the final
consensus draft bears some similari-
ties to the ASTM E 1527-00 standard,
there are several significant differ-
ences as well.

First, the ASTM E 1527-00 standard
provides more guidance on the types
of historical sources that may be used
(see Table 5). Under the draft AAl rule,
it is left up to the environmental profes-
sional's discretion to determine which
historical sources are to be used.

Second, the draft AAI rule does not
require the environmental profession-
al to search historical sources back to
a particular year, but rather, back to
the property’s first developed use. The
environmental professional may then
"exercise professional judgment in
context of the facts available at the
time of the inquiry as to how far back
in time it is necessary to search his-
torical records..." provided that he/she
"gathers the information...that is pub-
licly available, obtainable from its
source within reasonable time and
cost constraints, and which can prac-
ticably be reviewed (8312.20(e)l)."
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Table 6. Interviews:
ASTM E 1527-00 Standard vs. Draft AAlI Rule

Section 9

Occupants

ASTM E 1527-00 Standard

Interviews with Owners and

Draft AAI Rule

Section 312.23

Interviews with Past and Present
Owners, Operators and Occupants

What if site is abandoned and no properties.
owner, operator or occupant is

available?

No specific requirements for abandoned

Interview(s) with one or more
owners/occupants of neighboring
properties from which it appears possible
to have observed such abandoned
properties are mandatory.!

Is it necessary to interview past
owners, occupants and operators
of the subject property?

(Section 8.4).

No specific requirements for interviewing
past owners/occupants/operators.
Environmental professional must ask
questions during interview process
regarding current and past uses of the
property and adjoining properties

Environmental professional should
interview one or more of the following
persons:

(1) current and past facility managers;
(2) past owners, occupants, or operators
of the subject property; or

(3) employees of current and past
occupants of the subject property.

1Abandoned property is defined as "property that can be presumed to be deserted, or an intent to relinquish
possession or control can be inferred from the general disrepair or lack of activity thereon such that a reason-
able person could believe that there was an intent on the part of the current owner to surrender rights to the
property" and where there is evidence of potential unauthorized uses of the property or evidence of uncon-

trolled access to the property.

The ASTM E 1527-00 standard's
guidance is more specific, stating that
"all obvious uses of the property shall
be identified from the present, back to
the property's obvious first developed
use, or back to 1940, whichever is
earlier." Here, the environmental pro-
fessional has the flexibility to review
as many historical sources as are
"necessary and both reasonably
ascertainable, and likely to be useful."

What this means is that if the subject
property was, for example, undevel-
oped prior to 1970, the environmental
professional under ASTM E 1527-00
would still be required to research the
property's past uses back to 1940.
Under the draft AAI rule, however, the
research would need only go back to
1970. If dumping or waste disposal
took place prior to 1970, this would
not be detected under the AAI draft
rule. Under ASTM's E 1527-00 stan-
dard practice, however, if such dump-
ing or disposal took place after 1940,
it would likely become evident in his-
torical aerial photographs or topo-
graphic maps or some other ASTM
historical source required to be
researched back to 1940 prior to the
property's development.

Another key difference between the
draft AAl rule and the ASTM E 1527-00
standard involves search intervals.
The ASTM E 1527-00 standard is
more prescriptive, stating that "review
of standard historical sources at less
than approximately five year intervals
is not required." The industry has for
the most part translated this into five
year intervals, except under specific
situations (also defined in the ASTM
standard). For example, if the property
had one use in 1970 and another use
in 1975, it would not be necessary to
check for a third use in the intervening
period. Not so for the draft AAl rule; no
such guidance is provided. Instead,
the rule relies entirely on the environ-
mental professional to determine how
much historical data is sufficient.

Typically, the investigation conducted
to write a property's history is the most
important—and certainly the most
time consuming—step in the Phase |
process. Environmental professionals
have always faced problems of data
availability. Each historical source rep-
resents a different piece of the puzzle,
and Phase | consultants typically use
a variety of sources to determine a
property's past uses. If, for example,

historical fire insurance maps and city
directories do not exist for an older
year in a property's history, it is not
unusual to find that historical aerial
photography and historical topograph-
ic maps are available; these sources
may provide insight into whether there
may have been dumping or land filling
on a property. Historical city directo-
ries can also be used to identify the
former uses of a property, and often
provide information that is not avail-
able from any other source. An envi-
ronmental professional's reliance on
an incomplete historical record search
has always carried with it the potential
for risk. For example, if a consultant
reviewed only locally available fire
insurance maps, aerial photographs
from a local library, and zoning/build-
ing records at the local town hall dur-
ing the historical use investigation,
and overlooked the presence of a gas
station that was later revealed in a
more complete collection of fire insur-
ance maps or historical aerial photo-
graphs, the consultant could bear
some liability, and the property
owner's ability to claim CERCLA liabil-
ity protection could be jeopardized. An
allegation of inadequate historical
research is one of the most common
causes of litigation against Phase |
consultants, so it is extremely impor-
tant to stay abreast of how the
requirements under the draft rule may
change current market practice.

Documentation of Data Gaps

What if, after conducting the review of
historical sources, the environmental
professional is unable to populate
gaps in a property's history back to its
first use? What if there are other steps
in the environmental inquiry (e.g., site
visit, interviews, etc.) that cannot be
conducted? Should the property
owner still be able to qualify for CER-
CLA liability protection if the historical
research or any other area of the envi-
ronmental inquiry is incomplete?
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Table 7. Visual Inspections:
ASTM E 1527-00 Standard vs. Draft AAl Rule

Could the rule address the reality that
data gaps are inevitable without creat-
ing a significant loophole that would
allow property owners to avoid suffi-
cient investigation?

It was during this discussion that the
reg-neg process nearly broke down.
After much debate, the compromise
that was eventually reached by the
committee states that if the environ-
mental professional examines all
available and practicably reviewable
sources, and data gaps still remain,
then the environmental professional is
required to identify them and explain
the reason for such gaps. Under
§312.20(f), the report must also
expressly "identify the sources con-
sulted to address such data gaps and
comment upon the significance of
such data gaps with regard to the abil-
ity to identify conditions indicative of
releases and threatened releases of
hazardous substances on, at, in, or to
the subject property." If the data gaps
make it impossible for the EP to reach
an opinion on the subject property,
such information must also be noted
in the written report. This is a subtle
difference from ASTM E 1527-00,
which requires the environmental pro-
fessional to include all supporting doc-
umentation in the report, including
"sources that revealed no findings"
(Section 11.2).

Interviews with Neighbors

Under the Federal Brownfields Law,
"interviews with past and present own-
ers, operators, and occupants of the
facility" are a necessary component of
the AAl rule (see 2. in Table 1). It was
up to the reg-neg committee to reach
consensus on how many interviews
the environmental professional must
conduct during the environmental
inquiry, and with whom. In terms of
interviewing current owners and occu-
pants of the subject property, there are
only subtle differences between the
draft AAIl rule and ASTM E 1527-00.

Section 8

ASTM E 1527-00 Standard

Site Reconnaissance

Draft AAI Rule

Section 312.27

Visual Inspections of the Facility and
Adjoining Properties

What if on-site reconnaissance
cannot be performed?

No specific requirements.

Environmental professional must still
conduct observation from property line to
observe likelihood of identifying RECs.
Lack of on-site visit must also be noted as a
limitation of the assessment (Section 8.2.4)

Environmental professional mustt:

o conduct inspection via another method;

e document efforts to obtain access; and

e document other sources of information
consulted.

1 Applies at “abandoned properties” where there is “evidence of potential unauthorized uses of the subject property or

evidence of uncontrolled access to the subject property.”

Under both scenarios, the environ-
mental professional must interview the
current owner and occupant of the
subject property, with specific require-
ments for multi-tenant properties. The
AAl rule begins to extend beyond
ASTM E 1527-00 in the provisions for
interviewing owners/occupants of
neighboring properties, and past own-
ers, operators and occupants of the
subject property (see Table 6 on p. 8).

Many members of the committee
argued strongly in favor of heavy pub-
lic involvement in AAl, including inter-
views with neighboring property own-
ers, to gather valuable information
about the property that would not be
found from any other source (e.g.,
"midnight dumping" on the property).
Opponents argued that a requirement
for conducting interviews with neigh-
bors would add significantly to the
time and cost involved in completing
an environmental site assessment,
not to mention violating the commer-
cial real estate market's need to keep
property transactions confidential dur-
ing negotiations. The resolution
reached by the committee requires
interviews with "one or more (as nec-
essary) owners or occupants of neigh-
boring properties” only in cases of
abandoned properties where there is
evidence of unauthorized uses or
uncontrolled access. The draft AAI
rule leaves it up to the environmental
professional's judgment to determine
whether interviews with neighboring

property owners (in the case of prop-
erties that are not abandoned) are
necessary to meet the rule's objective
to collect information on properties
"adjoining or located nearby the sub-
ject property that have environmental
conditions that could result in condi-
tions indicative of releases or threat-
ened releases of hazardous sub-
stances to the subject property.”

The draft AAl rule also includes provi-
sions for interviewing “"past owners,
operators and occupants of the facili-
ty," but grants the environmental pro-
fessional flexibility to determine
whether such interviews are neces-
sary. If there was a "past facility man-
ager with relevant knowledge of uses
and physical characteristics of the
property,” and it was practicable under
the criteria in the rule's first perform-
ance factor (section 312.20 (e) 1) to
interview this individual, the environ-
mental professional would need to do
so. This is only a subtle difference
from ASTM E 1527-00, which requires
the environmental professional to
include questions about a property's
past uses during the interviews stage.

On-site Visit

Under the Federal Brownfields Law,
Congress ordered EPA to include
"inspections of the facility and adjoin-
ing properties” within the scope of the
AAl rule. The key differences between
the resolution reached in the draft
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consensus rule and the ASTM E
1527-00 standard related to a special
provision in the AAl rule that applies if
the environmental professional is
denied access to the subject property
(see Table 7 on p. 9). This situation
may be encountered, particularly
when a municipality is attempting to
purchase a property from a private
entity. Although the committee did not
want to create a loophole, it was
important to address the possibility
that a site visit may not be possible in
every situation. The committee
agreed, after much debate, to include
an exemption for such "unusual cir-
cumstances," and establish a new set
of requirements to be met by the envi-
ronmental professional (i.e., docu-
menting the failed attempts to obtain
site access, and conducting the
inspection using another method).
Under the ASTM E 1527-00 standard,
site reconnaissance includes four
principal areas of inspection: the
structure(s)/interiors, exterior proper-
ty, adjoining properties and surround-
ing area. If there are any limiting con-
ditions, including inaccessibility to the
property, the subject property would
be observed in the same way as the
adjoining properties and surrounding
area; most likely from the property
line. The lack of an on-site visit would
also need to be noted in the environ-
mental professional's report.

Percentage of consultants who have been asked about AAI

Haven't been asked
86%

Source: EDR’s TrendTrack Survey at www.edrnet.com

Although several committee mem-
bers favored having environmental
professionals conduct inspections on
any and all adjacent properties, the
committee was cautious about includ-
ing any language in the regulation
that would require the environmental
professional to gain access to adjoin-
ing properties, mainly because EPA
cannot legally require this. Instead,
the consensus draft requires the envi-
ronmental professional to visually
inspect adjoining properties, essen-
tially from any possible vantage point,
most likely the property line. By con-
trast, the ASTM E 1527-00 standard
does not expressly require the obser-
vation of adjoining properties, but
rather the environmental professional
should document any indications of

Percentage of Phase | firms planning to change their practice in response to
the AAl rule

Unsure
59%

Phase | practice
will change
27%

Phase | practice will
remain the same
14%

Source: EDR’s TrendTrack Survey at www.edrnet.com

past uses of adjoining properties or
the surrounding area observed during
site reconnaissance that may indicate
a REC.

Shelf Life

The EPA reg-neg committee also
wrote language in the draft rule to
address an inquiry's shelf life, and the
extent to which a property owner can
rely on an environmental inquiry pre-
pared for another party. Under
Section 312.20(b)(2), the draft AAI
rule allows for an inquiry to be trans-
ferred from one party to another,
allows a previously-completed inquiry
to be used and defines the inquiry's
shelf life. Both the ASTM E 1527-00
standard and draft AAIl rule are con-
sistent in giving Phase Is a six month
shelf life. The difference between the
two occurs when a Phase | is more
than six months old. An AAI inquiry is
only valid for up to one year prior to
the purchase date of the subject
property, and the interviews, search-
es for environmental cleanup liens,
reviews of government records and
visual inspections may not be more
than 180 days old. Under ASTM E
1527-00, a Phase | completed more
than 180 days previously may be
used under Section 4.6 if, at a mini-
mum, a new site visit, interviews, and
an update of the records review are
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performed, and there have been no
material changes to the property
since the prior ESA was conducted.
However, in one important respect,
the draft AAIl rule is more stringent
than ASTM E 1527-00. A five-year old
Phase | ESA report could still be used
under ASTM E 1527-00 if the neces-
sary updates are made, but under the
draft AAI rule, if the assessment is
more than one year old, a new
assessment must be performed.

Nothing prevents a property owner
seeking CERCLA liability protection
from using information prepared for
another party provided it is in compli-
ance with the AAI rule and provided
there have been no material changes
to the condition of the property. It was
important for the committee to
address transferability because it is
quite common in the government sec-
tor for one party to rely on another
party's ESA. For instance, under

April 15: EPA convenes
meeting to discuss use of
negotiated rulemaking
process to develop all
appropriate inquiry
standard.

April 29-30: First reg-neg
committee meeting held

in Washington, D.C.

5™ meeting:
October 14-16

EPA's brownfields program, grants
are typically made to communities for
conducting ESAs on behalf of the
buyer. The community then finds a
private developer who becomes the
prospective purchaser for the blighted
property and may seek to use a
report prepared by the local govern-
ment agency for CERCLA liability
protection. Several environmental
professionals on the committee
objected strongly to allowing one
party to rely on another's inquiry,
arguing that such language would
expose consultants to the risk of
being sued by a third party. In reality,
however, it is quite common today for
Phase | reports to be passed on to
multiple prospective buyers and
potential lenders. The language in the
rule reflects this practice. This is what
makes the reliance statement in
Phase | reports so important: a con-
sultant's liability may depend on it.

EPA wrote preamble
and submitted rule for

Release of Draft Rule

With the consensus draft in hand,
EPA is now finalizing the draft rule that
will include a preamble explaining the
agency's mandate and purpose in
establishing federal environmental
due diligence standards, and interpre-
tation and guidance on how the rule
applies to CERCLA's landowner liabil-
ity defenses. EPA is also required to
submit a Regulatory Impact Analysis
of the regulation to the Office of
Management and Budget for review,
in addition to meeting other obliga-
tions. EPA will publish the proposed
rule in the Federal Register in June
2004, officially opening a 60-day pub-
lic comment period. EPA will then
develop a final regulation after giving
full consideration to all public com-
ments received. After any necessary
changes are made, EPA will promul-
gate the final regulation, most likely in
late 2004 (see Figure 1).

Figure 1. Timeline for Development of “All Appropriate Inquiry” Rule

d — -
3" meeting: final review with EPA Public

July 8-9 and Office of comment
Management & Budget period

Tentative time frame
for promulgation of
final AAIl rule by EPA

!

APR MAY JUN JUL AUG SEP OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC JAN FEB MAR

2005

2003 2004
T 4™ meeting: - T
2" meeting: September 9-10 Tentative date for
June 10-11 publishing draft

rule in Federal
Register for public
comment.

Tentative time frame
for ASTM Task Group
E 50.02.06 to ballot
red-line version of
ASTM E 1527-00
Standard

6™ meeting:
November 12-14;
Consensus draft
finalized

11



EPA’'s AAI contp

Until the first federal AAI rule takes
effect, the interim standard set by
Congress and clarified by EPA in a
final rule (68 Fed. Reg. 3430-3435,
May 9, 2003) remains in effect: the
ASTM E 1527-00 standard (or E
1527-97). To ensure that the standard
will continue to be used after promul-
gation, the E 50.02 Task Group,
chaired by Julie Kilgore, is working on
revisions to the 2000 standard for
consistency with the AAI rule. The
draft changes include adding the AAI
rule's local and tribal records/data-
base search requirements, incorporat-
ing new language on the need to
search for institutional controls and
engineering controls, and reflecting
additional interview requirements,
among other changes. The red-line
version, once final, will be put out to
ballot by the committee, most likely in
mid-2004. If, once the revisions are
final (expected to be E 1527-04), EPA
determines that the revised ASTM E
1527 standard is at least as stringent
as the final federal rule, according to
Patricia Overmeyer of the U.S. EPA,
"then the final Part 312 - Standards for
Conducting All Appropriate Inquiries,
will include, in the references section,
recognition of the 1527 standard (after
revision) as appropriate for complying
with the federal requirements." This
will enable the ASTM standard to
remain the industry's benchmark for
property environmental due diligence
in terms of CERCLA liability protec-
tion. The ASTM standard will also
continue to have applicability to the
conduct of Phase Is to assess busi-
ness environmental risk, in addition to
those conducted solely out of con-
cerns related to CERCLA liability.

Once final, the rule will codify the
steps property owners will need to
take to qualify for CERCLA liability
protection. The impact on the market-

place remains to be seen, and will
depend on how many transactions are
driven solely by clients' interest in
CERCLA liability protection versus
business-related concerns, as well as
by any changes EPA makes to the
draft regulation before promulgation.
In the meantime, the ASTM E 1527-
00 standard will continue to provide
clients with CERCLA liability protec-
tion. The rule is complex and will
require more investigation, more inter-
views and more documentation.
Under the new liability protections,
particularly the contiguous property
owner defense, there will also be
much more emphasis on assessing
the potential for contamination on
adjoining properties in order for
clients to claim CERCLA liability
exemption down the road. The AAI
rule clearly has the potential to affect
virtually all commercial real estate
transactions. It is therefore critical for
anyone involved in these transac-
tions to stay abreast of the rule as it
is finalized as well as any upcoming
changes to the ASTM standard to
prepare for conducting due diligence
in the future.

To learn more about AAI and other
news regarding environmental site
assessments and the property due
diligence marketplace, subscribe to
ESA Report today.

Visit www.edrnet.com to start your
subscription.

With your ESA Report subscrip-

tion you will receive:

* Up-to-date feature stories on
industry topics

* Expert questions and answers

* Litigation case studies

* Training updates

* A quarterly analysis of the real
estate, consulting and ESA markets

* Late breaking news capsules

* Highlights of the industry’s top
end user sectors

* Archived newsletters with a
searchable database

12 monthly issues and access to
online library: $195

FOR MORE INFORMATION

* Final Consensus Draft Regulation “Part 312 - Standards for
Conducting All Appropriate Inquiries” (November 14, 2003) is

available at

http://www.epa.gov/brownfields/aai/draftreglangfinal.htm

* All background information on the rulemaking process, includ-
ing the text of the Federal Brownfields Law and all reg-neg
meeting summaries, are posted at
http://www.epa.gov/swerosps/bf/regneg.htm
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